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Hon Pat Miller, Chairman
Tennessee Regulatory Authorlty
460 James Robertson Parkway'
Nashville, TN 37238 l

Re Petition to Estlalbl/sh Generic Docket to Consider Amendments to
Interconnection Agreements Resulting from Changes of Law
Docket No 04-q0381

Dear Chairman Miller I

This 1s to notify the Authorlty that the U S District Court in Frankfort, Kentucky,
has enjoined the Kentucky Commlssmn from enforcing its Order requiring BeIISo'uth to
continue to provide new orders for UNE-P switching after March 11, 2005 The federal
court also rejected the CLECs “comminglhng” argument, finding that enforcement
authority for Section 271 lies W|th the FCC and must be challenged there first ' Coples
of the Apnl 22, 2005 Order are enclosed 2

All three federal courts| in BellSouth’s nine-state region that have examlned the
“no new adds” i1ssue have reached the same conclusion — that the FCC has ordered an
end to UNE-P and that BeIISouth has no obligation to continue to process new orders
for UNE-P switching beyond I\I/Iarch 11, 2005

Also, on Apnl 20, 2005 the Louisiana Commission granted BeIISouth ) petltlon
for reconsideration and voted that there should be no new UNE-Ps * BelISouth will
provide a copy of the Louisiana transcript or order as soon as It becomes available

|
' BellSouth v Cinergy, C|V|I Action No 3 05-CV-16-JMH, United States District Court, Eastern

District of Kentucky, Memorandum Opm/on and Order, atpp 6-7,11-12, and 19
The federal court stated’ that the clear majority of state commissions are In accord with
BellSouth's interpretation of the TRRO and specifically noted that the Authority has agreed with the
Kentucky Commission Seefn 2 at p 11
In Re MClI's Motion for Emergency Relief Concerming UNE-P orders, Louisiana Commission

Docket No U-28653

582934




Hon Pat Miller, Chairman
Apnl 25, 2005
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Copies of the enclosed are being provided to counsel of record.

Very truly yours,

s

Guy M Hicks
GMH.ch
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

FRANKFORT
BELLSOUTH TELECOMMU&ICATIONS,
INC., P
' Plaintiff, ;L Civil Action No. 3:05-CV-16~JMH
v. !

CINERGY COMMUNICATIONS |CO.,
a/k/a CINERGY COMMUNICATIONS,
CORP., ET AL. .

MEMORANDUM OPINION AND ORDER

)
)
)
)
)
)
| )
)
)
)
)
Defendants. | )
)

* & * % Jk * X * %

This matter is bgFore the Court on Plaintiff’s motion for a
preliminary injunction kRecord No. 2]. Having reviewed the motion,
responses, reply, and{voluminous record, and having heard oral
argument on the matterlon April 18, 2005, the Court finds that a
preliminary injunctioqyis warranted.

I. Factu;l and Procedural Background

The TelecommunicaFions Act (“the Act”) places a duty on
incumbent local exchange carriers ("ILECs”), like the plaintiff
BellSouth Telecommuniéations, Inc. (“BellSouth”), that have
traditionally providedilocal telephone services to an area, to
lease unbundled netwo;% elements (“UNE”) on a cost basis to new
entrants into the mé#ket, called competitive 1local exchange
carriers (“CLECs”). 4? U.s.Cc. § 251, The Act authorizes the
Federal Communication;iCommission (“FCC” or “the Commission”) to

|
determine the network elements and the proper candidates for this

I
|
[
|
|
i
i
|
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low rate of service%{ A “network element” is defined as “a
facility or equipment;uged\in the provision of a telecommunications
services.” Id. The qﬁbundled network elements platform (“UNE-~P”)
is composed of switcﬁi%g functions, shared transport, and loops.
The only network eleméﬁt at issue in the preliminary injunction is
switching.

The Act states éﬁat the FCC should éonsider “at é minimum,
whether ... access tozguch network elements as are proprietary in
nature is necessary;';nd ... [whether] the failure to provide
access to such netwo%% elements would impair the ability of the
telecommunications ca%fier seeking access to provide the services
that it seeks to offefi" Id.

In the late 1990%; the FCC imposed blanket unbundling, which

is requiring ILECs to make available as UNEs, all or a certain

listed number of the piéce parts of their local networks in certain
|

geographic areas. The'Supreme Court invalidated this practice in
|
|

AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366 (1999), because

-the FCC had not properly considered whether unbundling was
necessary or whether the CLECs were impaired. Id. at 388-92.

In response, th?i FCC ruled that impairment was shown if
without unbundling, éhe CLEC’s ability to provide services was

L ,
materially diminished., United States Telecom Ass’n v. FCC, 290

|
l |
F.3d 415, 419 (D.C. Cir. 2002) (“USTA I”). The D.C. Circuit
f

|
subsequently struck.!the FCC’'s attempt to correct their
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interpretation of “impair” and held that the FCC must differentiate

|
I, .

between cost dispariﬁ?es for entrants into any market and the
|

telecommunications mﬁﬁket. Id. at 426-27.

|
The FCC then isgued a Review Order that held that CLECs were
impaired without unbundled access to ILEC switches for the mass

market, but delegatedéto each state the authority to make more
!

nuanced impairment determinations. United States Telecom Ass’n v.
|

FCC, 359 F.3d 554, 564 (D.C. Cir. 2004) (“USTA II").
|

The D.C. Circuit'in USTA II vacated the FCC rule allowing
states to conduct iméaﬁrment analyses as well as the Commission’s
national finding of ﬁhpairment for mass market switching. The
court found that theiﬁltimate authority to determine impairment
lies with the FCC andﬁ'tbus, delegation to the states was improper.

Further, the court héld the Commission’s national finding of
|
impairment was impropg# because it was impermissibly broad. Id. at

569-72. ,
E
Subsequently, the FCC issued the Order on Remand, the Order at
i
issue in this case, w*ich held that CLECs “are not impaired in the

deployment of switchesf and that “the disincentives to investment
l 1

posed by the availability of unbundled switching, in combination

with unbundled loops and shared transport, justify a nationwide bar
i .

on such unbundling.” IOrder on Remand, Unbundled Access to Network

H
1
[
|
'

Elements; Review of !the Section 251 Unbundling Obligations of

|
[

Incumbent Local Exchabge Carriers, WC Docket No. 04-313, CC Docket
Y
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|‘
|
No. 01-338, FCC 04-290, at q 112 (FCC Feb. 4, 2005) (“Order on

}

Remand”) . 't
i
The Order on Rem%%d stated that “[g]iven the need for prompt
{
action, the requiremeﬁts ... shall take effect on March 11, 2005.~

C
Id. at § 134. The Order discussed a transition plan for “embedded”

or existing customers;}wherein CLECs must submit orders to convert

I
L

to alternative servicé 'arrangements in which time the parties would
i
modify their interconhgction agreements. The time period set for
iy
the transition was thlve months. Id. at 99 128-29.
[
|

Prior to the Ordéf on Remand, BellSouth filed a petition with

o
the Kentucky Public f%ervice Commission (“PSC”) to establish a
generic docket, aski%g it to decide whether interconnection
agreements pursuant ;6 S§ 251 and 252 of the Act were deemed
amended on the effecti?e date of the FCC Unbundling Rules, to the
extent the rates in tﬂe;agreements conflicted with rates in the FCC
Order. ;’
As soon as the: Order on Remand was issued and prior to
resolution of the genéTic petition it filed with the PSC, BellSouth

notified CLECs that as of March 11, 2005, it would no longer accept

'

new switching orders to those facilities that were not required by
!

the FCC order. Cinergy, one of the defendants in this case, filed
a motion for emergenby relief to the PSC, requesting that the
!

Commission order Bell%outh to continue accepting and processing
I
their orders, including new orders pursuant to the change of law

!
4
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|
provisions in their aé%eement. Various other CLECs also asked for
the same relief. ii

On March 10, 2065, the PSC issued two orders granting the
relief the CLECs requested. Order, In re Petition of BellSouth
Telecommunications, IPF' to Establish Generic Docket to Consider

| .
Amendments to Intercon?ection Agreements Resulting from Changes of

Law, Docket No. 2004—OP427 (Ky. PSC Mar. 10, 2005); Order, In re

Joint Petition of'Newﬁjuth Communications Corp., et al., Docket No.
2004-00044 (Ky. PSC Mar. 10, 2005). The PSC found that the change

of law provisions in the interconnection agreements controlled and
P

must be followed in Arder to modify the agreements to reflect
t

changes implemented by the Order on Remand. - The PSC rejected

BellSouth’s positionf#hat the Order on Remand was immediately
effective on March 11L!2005, for new orders.

BellSouth then filed a complaint in this Court against the PSC
and various CLECs seéking declaratory and injunctive relief from
the two PSC orders for;Fwitching, loops, and transports. BellSouth
simultaneously filed aJ emergency motion for preliminary injunction
seeking relief from tﬁe PSC orders in so far as the orders refer to
switching.? i
;i II. Applicable Law

In order to deteymine whether a preliminary injunction should

|
| _ . .
Because the motion for a preliminary injunction does not

seek relief as to loops or transports, the injunction 1is
inapplicable to the defendant US LEC of Tennessee, Inc.

1

5

|
i
|
|
I
i
1
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P
v
) .
be granted, the Court considers the following factors:
[

{

(1) whether the'povant has a “strong” 1likelihood of

success on the n@rits; (2) whether the movant would
otherwise suffer irreparable injury; (3) whether issuance
of a preliminary injunction would cause substantial harm
to others; and (?} whether the public interest would be
served by issuance of a preliminary injunction.

Leary v. Daeschner, 228 F.3d 729, 736 (6th Cir. 2000). The
factors are not prereqﬁisites to entry of a preliminary injunction,
but instead should b% balanced against each other. Id.; United
States v. Edward Rose?f Sons, 384 F.3d 258, 261 (6th Cir. 2004) .
The party seeking ag kreliminary injunction has the burden of
persuasion to show tﬁat the factors weigh in favor of the Court
granting the motion.f|Leary, 228 F.3d at 739. While the Court
balances the factors,i;he plaintiff must prove irreparable harm in
order to obtain an iﬁ%unction. ExtraCorporeal Alliance, LLC v.
Rosteck, 285 F. Supp.jéd 1028, 1040 (N.D. Ohio 2003).

1
A. Strong Likelihood of Success on the Merits

Whether BellSoutE has a strong likelihood of success on the
merits is dependent oﬁ’whether the FCC’s Order on Remand is self-
effectuating for new orders or whether it should be effectuated
through the change | of law process in the defendants’

interconnection agreements. BellSouth asserts the former, while

the defendants assert.the latter.
After a thorougﬁireview of the language in the Order on

Remand, the Court findé that BellSouth has a strong likelihood of

i

success on the merits.| For example, the Executive Summary in the
N

| 6

:
!
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Order on Remand states}thatr

Incumbent LECs h%ﬁe no obligation to provide competitive
LECs with unbundling access to mass market local
switching. We {adbpt, a 1l2-month plan for competing
carriers to transition away from use of unbundling mass
market local ciqquit switching. This transition plan
applies only to the embedded customer base, and does not
permit competitiY? LECs to add new switching UNEs.
|

Order on Remand at { 5 (emphasis added). The Order on Remand also
{

states that the Commi%sion “impose[s] no section 251 unbundling

requirement for mass market local circuit switching nationwide.”

Id. at 9 199. Concerning the effective date, the Order on Remand
!

states that “[g]iven the need for prompt action, the requirements

set forth here shall éake effect on March 11, 2005, rather than 30
days after publicati&n in the Federal Register.” Id. at 9 235.
The strong language in the Order on Remand that ILECs no longer
have an obligation to %rovide UNE-P switching and the corresponding
effective date of Ma%ch 11, 2005, will likely lead the Court to
conclude that Order oﬁ Remand is self-effectuating for new orders.

Further, the Or%er reiterates that the “transition period
shall apply only to the| embedded customer base, and does not permit

competitive LECs to ?dd new UNE-P arrangements using unbundling

access to local circgit switching pursuant to section 251 (¢) (3)
except as otherwise ispecified in this Order.” Id. at ¢ 227.

|
During the transitioé period, ILECs are paid a higher rate for

existing orders than that paid prior to the Order on Remand. Id.

t
at 9§ 228. If the defendants’ interpretation is accepted, then

7

!
|
i
|




Case 3:05-cv-00016-JMH| Document 106  Filed 04/22/2005 Page 8 of 19

i
|
)
!

BellSouth would be paid less for servicing new orders than existing

orders. Also, the tiansition plan sets a specific time period

within which the interconnection agreements shall be changed in
|
order to effectuate :the Order on Remand. If the defendants’

position is accepted,| it is possible that BellSouth would be

|
processing new orders ilonger than it is required to accept existing

orders at the lower prices mandated by the interconnection

agreements. ‘

The defendants pblnt to paragraph 233 which provides:
1

!

We expect thaF incumbent LECs and competing carriers
will implement the Commission’s findings as directed by
section 252 of thb Act. Thus, carriers must implement
changes to their |interconnection agreements consistent
with our conclusions in this Order. We note that the
failure of an incumbent LEC or a competitive LEC to
negotiate in good,faith under section 251(c) (1) of the
Act and our implémenting rules may subject that party to
enforcement action. Thus, the incumbent LEC and
competitive LEC must negotiate in good faith regarding
any rates, terms;|and conditions necessary to implement
our rule changes. We expect that parties to the
negotiating process will not unreasonably delay
implementation of |the conclusions adopted in this Order.
We encourage thelﬁtate commissions to monitor this area
closely to ensure that parties do not engage in necessary
delay.

Order on Remand at q 233 (emphasis added). The defendants argue
that the language in fhis paragraph should be read to mean that the
transition plan appliés to existing orders and that new orders
should be effected :pursuant to the parties’ interconnection
agreements, focusing‘l on the sentence “carriers must implement

changes to their interconnection agreements consistent with our




!
{
!
|
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|

conclusions in this Order.” Id.

This paragraph, however, should be read in the context of the
!

entire Order on Remand and not in isolation. BellSouth is likely
l

to succeed in arguing that the language “carriers must implement
|
t

. . ! . . .
changes to their interconnection agreements consistent with our
f

, . , 1 . ' .
conclusions in this Order” simply refers to €xisting customers

that, pursuant to the}transition plan, must be effectuated through
!

the change of law proc#sses in the interconnection agreements. The

paragraph should also?be read together with the mandate that the

transition plan shall!only apply to existing orders and that the

Order on Remand sha1£ be effective March 11, 2005, “[gliven the

need for prompt actio%.” Id. at 1 235.

The defendants aiso argue that paragraph 227's statement that
the transition plan dbgs not permit “new UNE-P arrangements using
unbundling access to;ﬂocal circuit switching pursuant to section
251(c) (3) except as étherwise specified in this Order” refers to

i
paragraph 233's mandate that interconnection agreements be used to
i
effectuate the proceés. The more reasoned analysis, however, is
that paragraph 227 &gfers to paragraph 228 that states “the
transition mechanism %%opted here is simply a default process, and
pursuant to section éﬁZ(a)(l), carriers remain free to negotiate

t

alternative arrangements superseding this transition period.” Id.

at ¥ 228. Thus, paragraph 227 is interpreted to mean that parties

are free to negotiate F longer or shorter transition period.
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The Court is not alone in its analysis of BellSouth’s
likelihood of success; two of the four district courts that have
dealt with this issue have ruled similarly. BellSouth Telecomms.,
Inc. v. MCIMetro Access Transmission Servs., LLC, No. 1:05-CV-0674,
at 1-6 (N.D. Ga. April|5, 2005) (granting injunction to BellSouth) ;
BellSouth Telecomms., Inc. v. Miss. Pub. Serv. Comm’n, No. 3:05-CV-
173, at 6-11 (S.D. Miss. April 13, 2005) (“Miss. PSC”) (granting
" injunction to BellSouth); contra MCIMetro Access Transmission
Servs., LLC v. Mich. Bell Tel. Co., No. 05-CV-709885 (E.D. Mich.
Mar. 11, 2005) (order without opinion that grants an injunction to
CLECs, but is later withdrawn due to parties’ settlement); 7111.
Bell Tel. Co. v. Hurley, No. 05-C-1149, at 7-12 (E.D. Ill. Mar. 29,
2005). Further, a clear majority of state commissions have agreed

that the Order on Remand is self-effectuating for new orders.?2

? For instance, 1Indiana, New York, Ohio, California, New

Jersey, Texas, Rhode Island, Kansas, Massachusetts, Michigan, and
Maine all are in accord with BellSouth’s interpretation of the
Order on Remand. See Miss. PSC, No. 3:05-Cv-173, at 8-9 n.6, for
commission orders cited therein. Delaware, North Carolina, and
Florida also have held that the Order on Remand is self-
effectuating for new orders. See Open Meeting, Complaint of A.R.C.
Networks, Inc., d/b/a/ InfoHighway Communications, and XO
Communications, Inc., Against Verizon Delaware Inc., for Emergency
Declaratory Relief Related to the Continued Provision of Certain
Unbundled Network Elements After the Effective Date of the Order on
Remand (FCC 04-290 2005), Docket No. 334-05 (Del. PSC Mar. 22,
2005); Notice of Decision and Orxder, In the Matter of Complaints
Against BellSouth Telecommunications, Inc. Regarding Implementation
of the Triennial Review Remand Order, Docket No. P-55, Sub-1550, at
4-5 (N.C. PSC Apr. 15, 2005); Vote Sheet, Petition to Establish
Generic Docket to Consider Amendments to Interconnection Agreements
Resulting From Changes in Law, by BellSouth Telecommunications,
Inc., Docket No. 041269-TP, at Issue 2 (Fla. PSC Apr. 5, 2005).

10
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The defendants assert that even if the Order on Remand is read
to conclude that new Srders are not permitted, the FCC is without
authority to abrogaté interconnection agreements. This is a
collateral attack that is not appropriately before the Court and
should instead be broﬁght as a direct appeal of the FCC’s Oxder.
FCC v. ITT World Comﬁunications, Inc., 466 U.S. 463, 468 (1984) ;
Vonage Holdings Corp. v. Minn. Pub. Utils. Comm’n, 394 F.3d 568,
569 (8th Cir. 2004).‘

Even if this is ﬁot a collateral attack on the FCC’s Order,
the FCC had authority’to mandate that the Order on Remand would be
self-effectuating for.new orders because the FCC has been given the
authority to implement the Act. Iowa Utils. Bd., 525 U.S. at 385.
Thus, “[tlo the extent a state commission’s judgment concerning the

interpretation of an approved agreement conflicts with the FCC’s

interpretation of the FCC regulations, the FCC’s interpretation

Commissions that agree with the Kentucky PSC are Tennessee,
Louisiana, Illinois, Alabama, and South Carolina. See Transcript
of Proceedings, In re BellSouth’s Petition to Establish Generic
Docket to Consider Amendments to Interconnection Agreements
Resulting from Changes of Law, Docket No. 04-00381 (Tenn. PSC Apr.
.11, 2005); Letter, Staff’s Recommendation Regarding MCI’s Motion
for Emergency Relief, Docket No. 28131 (La. PSC 2005); Illinois
Bell Telephone Co. v. Hurley, Docket No. 05-C-1149, at 7-12 (N.D.
I1l. Mar. 29, 2005); Order, Temporary Standstill Order and, Order
Scheduling Oral Argument, Docket No. 29393 (Ala. PSC Mar. 9, 2005);
Commission Directive, Petition of BellSouth Telecommunications,
Inc. to Establish Generic Docket to Consider Amendments to
Interconnection Agreements Resulting from Changes of Law, Docket
No. 2004-316-C (S.C. PSC Apr. 13, 2005) (merely establishing

ninety day period within which ILECs must continue to accept new
orders from CLECs).

11
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controls under the Supremacy Clause.” Miss. PSC, No. 3:05-CVv-173,
at 15 (citing MCI Telécommuns. Cbrp. v. Bell Atl.-Penn. Serv., 271
F.3d 491, 516 (3d Cir. 2001)). Further, the FCC was merely undoing
the effect of its prior repudiated rules that were negotiated into
the regulated interconnection agreements.?® Id. at 13-14.

While the defendants also argue that the Act places
independent obligations for ILECs -to provide unbundling services
pursuant to § 271, this Court is not the proper forum to address
this issue in the fir;t instance. The enforcement authority for §
271 unbundling duties lies with the FCC and must be challenged
there fir;t. Miss. PSC, No. 3:05-Cv-173, at 17.

Lastly, the NewSouth joint defendants argue that they are not
subject to the preliminary injunction because an Abeyance Agreement
and subsequent Abeyance Order was entered by the PSC that

specifically states that the joint defendants and BellSouth agree

* The defendants argue that the only way the FCC may abrogate

contracts is through the Mobile-Sierra doctrine, which has not been
followed because the FCC did not make a particularized finding that
abrogating the contracts was in the public interest. However, the
Court is 1likely to find that due to the fact that the
interconnection agreements are not privately negotiated contracts,
the Mobile-Sierra doctrine is not applicable. See e.g., Atl. City
Elec. Co. v. FERC, 295 F.3d 1, 14 (D.C. Cir. 2002) (The Mobile-
Sierra doctrine provides authority to federal agencies to abrogate
“freely negotiated private contracts” provided the agency makes “a
particularized finding that the public interest required the
modification” of the contracts.). See also e.spire Communications,
Inc. v. N.M. Pub. Regulation Comm’n, 392 F.3d 1204, 1207 (10th Cir.
2004) (holding that interconnection agreements are not private

contracts but, instead, arise from ongoing federal and state
regulations).

12
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that their prior interconnection agreements would be in place until
the change of law resulting from the USTA IT progeny was
incorporated into new agreements. As the two district courts
dealing with the exact issue have held, this Court does not have to
reach whether the Abeyance Agreement and Order authorizes new
orders to be placed because this very issue is before the PSC.
Thus, our decision'on'the preliminary injunction “does not affect
the PSC’s authority to resolve it.” MCIMetro, No. 1:05-Cv-0674, at
6; Miss. PSC, No. 3:05-Cv-173, at 17-18 n.11.
B. Balancing the Harms

In deciding whether a preliminary injunction is appropriate,
the Court must balance the harm to the plaintiff if the injunction
is denied and the harm to the defendants if the injunction is
granted. Mich. Bell Tel. Co. v. Engler, 257 F.3d 587, 599 (6th
Cir. 2001). The harm to the plaintiff must be irreparable; 1t is
not sufficient if the plaintiff merely shows that it will suffer
economic damages in the absence of an injunction. Basicomputer
Corp. v. Scott, 973 F.2d 507, 511 (6th Cir. 1992). An injunction
is inappropriate, thus, if the plaintiff will suffer purely
economic harm that is compensable through monetary damages. “[Aln
exception exists where the potential economic loss is so great as
to threaten the existence of the movant’s business.” Performance

Unlimited, Inc. v. Questar Publ’rs, Inc., 52 F.3d 1373, 1382 (6th

Cir. 1995).

13
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1. Hafm to BellSouth

The defendants argue that BellSouth has only asserted damages
that are fully compensable with a monetary award. The defendants
assert that the damages are readily calculable by comparing the
higher rate BellSouth would be able to charge CLECs for new UNE-P
switching orders versus the lower rate BellSouth is required to
charge pursuant to the interconnection agreements.

The defendants’ argument misses the mark because the plaintiff
does not merely assert monetary damages. It is true that BellSouth
alleges damages flowing from the difference in price between the
lower price manda£ed by the interconnection agreements and the
higher price the company could charge if the bar on unbundling was
immediately lifted. These damages alone would not be sufficient to
warrant an injunction because they are readily calculable.

BellSouth, howeﬁer, also alleges damages resulting from an
inability to compete:w1th the CLECs who can offer services at a
lower rate than BellSouth because of the low cost of switching. As
a result, BellSouth asserts that it will lose customers and
goodwill if an injunction is not granted. BellSouth submitted
proof that it woula lose approximately 943 customers a week without
an injunction. The defendants did not controvert this proof, but
assert that the damages flowing from loss of customers are
monetary.

The Court agrees with BellSouth that the damages flowing from

14
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loss of customers is, irreparable because it is impossible to
predict the probable length of the lost customers’ relationships
with BellSouth or whether the customers would return to BellSouth
afﬁer a decision on the merits in BellSouth’s favor. Basicomputer,
973 F.2d at 512 (hol&ing that “loss of customer goodwill often
amounts to irreparable‘injury because the damages flowing from such
losses are difficult to compute”); Mich. Bell Tel. Co., 257 F.3d at
599 (noting that “loss of established goodwill may irreparably harm
a company”); Lexington-Faytte Urban County Gov’'t v. BellSouth
Telecomms., Inc., No. '00-5408, 2001 WL 873629, at *3 (6th Cir. July
26, 2001) (holding that the lower court did not abuse discretion in
finding that BellSouth suffered irreparable harm through loss of
customers because of a delayed entry into the marketplace)
(unpub.); Ferro v. Ass’d Materials, Inc., 923 F.2d 1441, 1449 (11th
Cir. 1991) (finding that the movant established irreparable injury
through loss of customers and good will).

The defendants cite Southern Milk Sales, Inc. v. Martin, 924
F.2d 98, 103 (6th Cir. 1991), that upheld a finding of a lack of
irreparable harm through loss of customers. In Southern Milk, an
agricultural cooperative brought suit to enjoin a competitor from
interfering with cooperative agreements that provided the plaintiff
with the exclusive rights to act as the sole agent for dairy
farmers in Michigan. The Sixth Circuit held that there was no

irreparable harm because the market was not limited and it was

15
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unclear whether an injunction would prevent customers from ﬁaking
their business elsewhere. Id.

Southern Milk is contrary to later Sixth Circuit cases, cited
by the Court above, that hold that irreparable harm may be found
from loss of customers and goodwill and fail to mention a “limited
market” exception. In two cases in particular, the movants were
telecommunications companies and the Sixth Circuit upheld the lower
courts’ finding of irreparable harm due to loss of customers and
goodwill without mentioning whether the market was limited. Mich.
Bell Tel. Co., 257 F.3d at 599; Lexington~Fayette Urban County
Gov’t, 2001 WL 873629, at *3, Because the cases conflict, the
Court follows the later cited cases that uphold findings of
irreparable harm from loss of customers and goodwill where a
telecommunication company is concerned.

2. Harm to CLECs

The CLECs maintain that if an injunction is entered, they
will suffer harm that'far outweighs any harm suffered by BellSouth
if the motion is denied. Specifically, the CLECs state that
granting the injunction will upset the status quo instead of
maintaining it; will deny the CLECs meaningful opportunities to
negotiate the interpretation of the Order on Remand; would cause
the CLECs to lose customers and goodwill from the inability to
receive UNE-P services at a lower rate; and would result in

customers being immediately be cut off from ordering new services.
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BellSouth argue$ that the CLECs’ only harm is the harm
resulting from not being able to receive unbundling services for
new orders at the l§wer rate mandated by the interconnection
agreements. This harﬁ, BellSouth argues, should not be balanced
because requiring ILCEs to provide unbundling services to CLECs at
a lower cost is contréry to the federal public policy of barring
unbundling because it %s anti-competitive. Additionally, BellSouth
argues that the status quo was established by the Order on Remand
and upset by the PSC orders.

The Court agrees with the plaintiff. The Order on Remand
establishes the federal policy of not requiring unbundling of
switches for new orders. The CLECs’ interest in a practice the FCC
has stated is “anti—cdmpetitive” has very little weight, if any, iﬁ
balancing the harms. 'Grapbic Communications Union, Local No. 2 v.
Chicago Tribune Co., 779 F.2d 13, 15 (7th Cir. 1985) (Analyzing the
defendants’ motion for a stay of the district court’s order
compelling arbitration, the Seventh Circuit held that a stay would
be improper because it would be contrary to “strong federal policy
in favor of arbitratiﬁg disputes.”).

Finally, the “s?atus quo” will not be disrupted because the
CLECs were on notice Lhat no new UNE-P orders for switching may be
accepted because the.Interim Order stated that the “transition
period shall apply only to the embedded customer base, and does not

permit competitive LECs to add new customers at these rates.”
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Order and Notice of Proposed Rulemaking, Unbundled Access to
Network Elements; Review of the Section 251 Unbundling Obligations
of Incumbent Local Exchange Carriers, 19 FCC Recd 16783, at q 29
(FCC Aug. 20, 2004).f The Order on Remand also stated that the
Order was effective immediately on March 11, 2005. Order on Remand
at § 235. Thus, while the CLECs are correct in arguing that the
status quo establishéd by the PSC orders will be disrupted by an
injunction, the statﬁs quo established by the Order on Remand is
maintained by an injunction.
C. Public Interest

BellSouth argues that the public interest is furthered by an
injunction because it favors facilities-based competition, the
ultimate goal of the Act. The defendants, on the other hand, argue
that the public intefest favors denying an injunction because the
public may lose access to new services provided through CLECs. The
defendants also state that the public interest in stability of
contracts and in competition would be harmed. Additionally, the
defendants argue that the public interest in an orderly transition
and the PSC’s ability to interpret interconnection agreements would
be harmed by an injuﬁction.

While entering an injunction may cause some disruption in
service to CLEC cust&mers, the FCC has stated the federal peolicy of
encouraging facilities-based competition is disparaged by mandating

unbundling services to CLECs. As such, the public interest favors
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entry of a preliminary injunction that reflects that policy.
Further, an injunction does no more harm to the PSC’s ability to
interpret federal telecommunications law or interconnection
agreements, than do the processing of appeals for PSC orders
authorized by the Act.
III. Conclusion -

Based on the foregoing, the Court finds that all four factors
weigh in favor of granting an injunction.

Accordingly, IT IS ORDERED:

(1) That Plaintiff’s motion for preliminary injunction [Record
No. 2] be, and the same hereby is, GRANTED; and

(2) That the defendants be, and the same hereby are, ENJOINED
from enforcing the portion of the PSC orders dated March 10, 2005,
that require BellSouth to continue to process new orders for UNE-P
switching.

This the 22nd day of April, 2005.

Signed-By:

Joseph M.-Hood
United States District Judge

19




CERTIFICATE OF SERVICE

| hereby certify that on Apnl 25, 2005, a copy of the foregoing document was
served on the following, via the method indicated

[ ] Hand

[ 1 Mail

[ 1 Facsimile

[ 1 Overnight
Electronic

Mail
Facsimile
Overnight
Electronic

Sl
[ 1] Hand
[ ]
[ ]
[ ]
1

Facsimile
Overnight
—L4 Electronic

|
1 Mail
]
]

] Hand

[ 1 Mail

[ 1 Facsimile
[ 1 Overnight

~L< Electronic

[ ] Hand

[ 1 Mall

[ ] Facsimile
[ 1 Overnight

%Electronlc

[ ] Hand

[ 1 Mail

[ ] Facsimile
[ 1 Overnight

I _Electronic

[ ] Hand

[ 1 Mall

[ ] Facsimile
Overnight

(]
;[>4 Electronic

560314

Henry Walker, Esquire

Boult, Cummings, et al.

1600 Division Street, #700
Nashville, TN 37219-8062
hwalker@boultcummings com

James Murphy, Esquire

Boult, Cummings, et al

1600 Division Street, #700
Nashville, TN 37219-8062
imurphy@boultcummings com

Ed Philhps, Esq.

United Telephone - Southeast
14111 Capitol Bivd

Wake Forest, NC 27587
Edward.philips@mail sprint com

H LaDon Baltimore, Esquire
Farrar & Bates ,
211 Seventh Ave N, # 320
Nashwille, TN 37219-1823
don baltimore@farrar-bates com

John J. Heitmann

Kelley Drye & Warren
1900 19" St , NW, #500
Washington, DC 20036
jheitmann@kelleydrye.com

Charles B Welch, Esquire '
Farns, Mathews, et al

618 Church St , #300 -
Nashwville, TN 37219 .
cwelch@farrismathews com

Dana Shaffer, Esquire
XO Communications, Inc
105 Malloy Street, #100
Nashville, TN 37201
dshaffer@xo com

Z &/_\ |
NN



